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YCC Moot Submission (Moree Plains Local Council) – Geetanjali Ganguly 

 

Defining the problem and key issues 

• The Gwydir wetlands have significant environmental, socio-economic and cultural value and 

provide an array of important ecosystem services such as water cleansing and filtration, 

absorbing floodwaters, storing carbon, and enhancing biodiversity as they provide habitat for 

wildlife, which once lost would be irreplaceable. Offsetting and replacement of lost wetlands 

is notoriously difficult and often unsuccessful.  

• Therefore, a key strategy of all governments (whether national, subnational or local) should 

be to prevent further degradation and loss of wetlands and adopt strategies and programmes 

aimed at the recovery and restoration of failing and degraded wetlands. 

• In addition, the IPCC has identified the protection and preservation of wetlands as a key land-

related response option to mitigate the impacts of climate change. It has noted that wetland 

conservation confers a more immediate climate change mitigation benefit/impact since 

wetlands constitute high-carbon ecosystems and are excellent carbon sinks (IPCC, AR5 SPM, 

2015). 

• Therefore, the conservation of wetlands like the GW must constitute an essential component 

of any holistic approach to climate change mitigation and adaptation by governments.  

• To that end, coalitions of the willing and alliances between local communities, indigenous 

groups and local councils are vital to such efforts going forward.  

• The GW have been under significant environmental stress for decades due to the over-

extraction of water in the Murray Darling Basin and deficient water management by both 

federal and state governments.  

• Wetland degradation has been further exacerbated by climate change. In this regard, 

wetlands are some of the most threatened ecosystems in the world and are especially 

vulnerable to significant increases in temperature, drought and altered precipitation patterns. 

The IPCC has noted with very high confidence that increased GHG emissions and climate 

change are contributing to the loss of vital ecosystems such as wetlands (IPCC, AR5 SPM, 

2015).  

• Federal and state governments have failed to protect the GW from these climate change 

impacts. Wetlands protection does not immediately factor into the calculation of Australian 

governments when it comes to climate change regulation (mitigation and adaptation). In 

addition, climate change impacts are not even considered when formulating laws and 

regulations for the protection of wetlands such as the Basin Plan or the Water Sharing Plans 

(WSP).  

• For example, the CSIRO has observed that wetland recovery figures deriving from the Murray-

Darling Basin Plan regime do not account for the projected impacts of climate change 

(Carmody, 2013, p.69) 

• Climate change impacts therefore remain a major blind spot in wetland regulation and 

protection at both the state and federal levels in Australia.   

Applicable legal framework 

• International law: Ramsar Convention; UNFCCC & Paris Agreement; Biodiversity Convention  

• Commonwealth law: EPBC Act 1999; Water Act 2007 and Murray Darling Basin Plan 

• NSW law: Water Management Act 2000  
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Breaches of the law 

• Ramsar Convention and Environmental Protection and Biodiversity Conservation (EPBC) Act 
(Cth) which implements it: Breach of the objects and purposes of the Convention and of the 
EPBC Act, namely the ‘Wise Use Principles’.  

o Overall, federal and state governments in Australia are not engaging in the ‘wise’ use 
of the GW. The “wise use” of wetlands has been defined by the Ramsar Convention 
as “the maintenance of their ecological character, achieved through the 
implementation of ecosystem approaches, within the context of sustainable 
development”.  

o The federal government is in breach of s 16 of the EPBC Act, which states that a person 
must not take action that will affect the ecological character of a declared Ramsar 
wetland – includes GW. Section 138 EPBC Act clearly states that a Minister in deciding 
whether or not to approve activities with significant impact on a declared Ramsar 
wetland under ss 16 and 17B of the Act, must not act inconsistently with Australia’s 
obligations under the Ramsar Convention. This arguably extends to water access 
licensing regimes, with both federal and state governments permitting over-
extraction of water by the irrigation sector.  

o Australia as a wealthy nation with significant resources and technical expertise, ought 
to adopt best practice standards for wetlands management and protection (Le Nauze 
& Carmody, 2012, p.211) 

o There is a major imbalance between on the one hand the socio-economic uses and 

appropriation of the GW (ecosystem services, for irrigation industry) and their 

conservation along with sustainable and cultural uses on the other, with less water 

being delivered to the environment overall (Carmody, 2012, p.57) as confirmed by a 

recent report of the Independent Commission Against Corruption (ICAC Report 2020). 

The balance is heavily tilted in favour of the over-extraction of water resources for 

consumption and agriculture/irrigation sector (i.e. socio-economic uses). No efforts in 

place in relation to mitigation of climate change impacts on wetlands. Excessive 

amounts of lip-service to wetlands protection and greenwashing, especially by the 

federal government.  

o Hydrological modelling and data by the Murray Darling Basic Authority, endorsed by 

CSIRO, has shown that if rainfall patterns remain within the range observed over the 

past century, it will be impossible to maintain all of the Basin’s 16 Ramsar-listed 

wetlands in the ecological condition required by the Convention — let alone the 

30,000 unlisted wetlands to which the Convention also applies. There will simply not 

be enough environmental water available, meaning that either trade-offs will have to 

be made between sites, lower standards of ecological conditions will have to be 

accepted, or both. Critically, the hydrological data shows that the adoption of water 

recovery targets by the federal government have all led to Australia falling short of its 

obligations under the Ramsar Convention thus far (Le Nauze & Carmody, 2020, p.313).  

o There are many government documents/brochures on wetlands saying that ‘wise use’ 

has been implemented in Australia through the adoption of certain laws and policies 

including water management and sharing plans. This is misguided because it conflates 

implementation with the mere adoption of environmental laws and policies. Wise use 

is merely ‘promoted’ through the Water Act and EPBC Act, but there is no substantive 

implementation and monitoring or tangible outcomes in terms of actual wetland 

protection and restoration. This has not occurred. The trend for a long time has been 

the degradation and decline of the GW due to government mismanagement 

(including contributions to climate change through emissions and not having in place 
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bold climate action) and this has not been reversed or ameliorated through actual and 

concrete government action.  

 

• UNFCCC and Paris Agreement: The Australian government is probably in breach of articles 4 

and 5 of the Paris Agreement which requires parties to conserve and enhance carbon sinks 

such as wetlands as part of its overall mitigation and adaptation package (NDC). Also under 

Art 7 of the PA, the Australian government must provide a national inventory of removals of 

GHG emissions by sinks prepared using good practice methodologies accepted by the IPCC. 

Australia is not on track to meet its 2030 Paris Agreement targets (from 

ClimateActionTracker.org): 

o Our main source of GHG emissions include the following four sectors: transport, 

electricity, industry and agriculture. Emissions have risen across three sectors in the 

last decade – transport, industry and agriculture. Only a temporary overall dip this 

year because of Covid.  

o Switch to gas-led recovery rather than a green recovery post-Covid. Open support for 

coal remains in place. Renewable energy investments are in decline. This is the 

opposite trajectory from most developed and OECD countries.  In addition, Australia 

is a big exporter of natural gas and gas processing is also driving up emissions.  

o The Climate Action Tracker rates Australia’s Paris target as insufficient. Australia has 

not revised its Paris targets or adopted a net-zero emissions target for 2050 unlike 

other OECD countries (including soon the US under the Biden Administration).  

o The government plans to meet its 2030 Paris Agreement NDC target by using 

carryover surplus emissions units from the Kyoto Protocol, significantly lowering 

actual emissions reductions, while other countries have ruled out using carryover. 

o The government still continues to support the fossil fuel industry through subsidies. 

o The government is also planning on opening new coking coal mines for export in 

Queensland. 

o Lack of climate policy across all sectors. For example, Australia does not have 

mandatory emissions or fuel efficiency standards for cars. It is a global laggard on 

electric vehicle uptake (ABC News).  

 

• Water Act 2007 (Cth) and Basin Plan: Section 22 states that the Basin Plan – a proposal to 

reduce surface water extractions in the Basin by 2750 GL/year – must include the matters set 

out in Table 3, namely an identification of the risks to the condition, or continued availability, 

of the Basin water resources. This includes the effects of climate change. Not much evidence 

to indicate that there has been much consideration of climate change impacts by the federal 

government when it has evaluated risks in relation to wetlands management. Some brochures 

to that effect from the Department of Agriculture, but no in-depth consideration of the best 

available science and development of appropriate responses.  

 

• Water Management Act 2000 (NSW): Potential non-compliance with the Water 

Management/Sharing Principles (s 5) and breach of s 3 duty to manage water including 

wetlands in line with ESD principles. General non-compliance with the objects of the Act which 

includes sustainable and integrated management of NSW water resources for the benefit of 

present and future generations.  

o The Water Management Principles require the sharing and extraction of water to 

protect water sources and their dependent ecosystems first and foremost, followed 
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by basic landholder rights (comprising stock and domestic rights, harvestable rights 

and Native Title rights)(EDO/Carmody, 2020).  

o The WM Act also includes ‘priority of use’ provisions which require extractions under 

licences for town water and stock and domestic use to take precedence over licences 

for irrigation.  

o Failure to adequately restrict the volume and/or timing of extractions for irrigation 

(either from rivers or floodplains) could therefore result in breaches of the Water 

Sharing Principles and/or the priority of use provisions set out in the WM Act. 

o Any Water Sharing Plan (WSP) that fails to restrict water use as above (i.e. adequately 

enforce water sharing principles) could be in breach of the WM Act and be subject to 

judicial review in the Land and Environment Court. 

o Consideration of climate change impacts (e.g. drought) might be required in this 

scenario. Over-extraction of water goes against sustainable use-related water sharing 

principles (ESD), especially in drought conditions.  

o Over-extraction of water – water sharing skewed in favour of agribusiness/irrigation 

sector and against the environment. No application of ESD by federal or state 

governments. Not equally weighted and imbalance in water management. Economic 

considerations and interests of irrigation sector prioritised above all else (ICAC Report 

2020). As the ICAC report confirms, there is no evidence of corruption per se, but the 

rights of productive water users such as the irrigation industry are routinely given 

priority over the rights of other stakeholders.  

 

• Current national governance approaches to water management are generally deficient 

because they do not rely on the best available science on wetland protection and climate 

change. This also means that the Australian government is not meeting its obligations under 

the Ramsar Convention. The IPCC has many valuable resources on this. This approach is 

strongly endorsed by the UNFCCC and PA regime.  

 

Suggestions for improvement  

I have five suggestions for improvement. Some are specific and others are more general:  

• Governments must adopt an evidence-based approach to wetlands protection and 

management and climate change regulation: Adaptive management requires the 

formulation responses and develop strategies that are based on, in line with and integrate the 

best available science on wetland protection and climate change. Also apply the precautionary 

principle and other ESD principles (see Le Nauze & Carmody, 2020, p.313).  At a minimum, this 

requires consideration of the IPCC assessments and guidelines, such as the 2013 Supplement 

to the 2006 IPCC Guidelines for National Greenhouse Gas Inventories: Wetlands and the 2016 

Special Report on Climate Change and Land. For example, an amended Basin Plan would need 

to reflect this and be in line with IPCC climate science in addition to up-to-date hydrological 

and ecological data from the CSIRO and other scientific bodies/sources. Independent scientific 

audits that assess the health of the rivers also need to occur periodically as recommended by 

ICAC (ICAC Report 2020).  

 

• Greater consultation with local stakeholders: National and state governments should engage 

in greater consultation with important stakeholders such as the Moree Plains Local Council, 

Aboriginal Land Council and local communities etc. in developing water sharing and wetlands 
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management regimes and plans that integrate climate change-related indicators and 

benchmarks in line with the UNFCCC and Paris Agreement plus IPCC science and analogues 

(CSIRO reports and other up-to-date ecological science etc.). Section 20(1) of WMA suggests 

certain core requirements that need to be included in such water management plans and 

which place the environment’s water needs ahead of other entitlements. You need on the 

ground joint initiatives on monitoring, implementation and enforcement of protection and 

water sharing plans. This would require full-time employed staff dedicated to such monitoring 

and implementation projects. This must be anchored in an evidence-based approach which 

that marries the best available science (IPCC, CSIRO etc.) with indigenous and local knowledge 

on the GW.  

 

• Rights of nature approach/model: Giving legal rights to nature. NZ Whanganui River case, 

where Maori groups were appointed as legal guardians of the river. Australian indigenous 

groups are also taking the lead on this in Victoria in relation to the Yarra river. The Yarra River 

is treated as an ‘integrated living natural entity,’ under the Yarra River Protection Act 2017. 

The Act gives the river a legal voice through the Birrarung Council, an independent board that 

includes several traditional owner representatives, and is empowered to give advice about 

policy and management, and advocate for the river. Similarly, Moree Plains Local Council and 

Moree Local Aboriginal Land Council could both have members constitute an independent 

board or become legal guardians (as in the NZ model) representing and advocating for the 

rights of the GW. There is already a campaign underway from indigenous groups in the Murray 

Darling area to end “Aqua Nullius” and a demand for the right to ‘cultural flows.’   

o “In all of the cases, legally re-framing nature as a living entity with intrinsic rights, or 

as the source of deep spiritual and cultural connection, helps to shift the narrow 

western conceptions of nature as nothing more than a ‘resource’ to be exploited” 

(Environment Victoria, 2020).  

 

• Strengthen laws and policies in line with the Paris Agreement: 

o While the problem is largely one of lack of enforcement and implementation of 

environmental laws and policies, these existing laws and policies (EPBC Act; Water 

Act; WMA; Basin Plan, Water Management Plans, Water Sharing Plans) could also be 

updated to be better aligned with the international climate regime (be more climate-

facing), particularly the Paris Agreement and its temperature targets.  

o In addition, priority in changing Australia's environmental regulations should be 

focused on establishing and properly resourcing government regulators to enforce 

the laws we have (Dr Chris McGrath (barrister and legal academic), University of 

Queensland's Global Change Institute, 2020). This would need to include local 

governments and local community stakeholders.  

 

• Ongoing transnational engagement and (mutual) learning: Look elsewhere, for example to 

the EU – Birds Directive, Habitats Directive and Natura 2000 regime – to see how wetlands 

conservation and management is being undertaken and implemented in EU states (i.e. 

network of protected sites called Special Areas of Conservation (SACs)). What are the climate 

change mitigation and adaptation strategies being used there and can any useful lessons be 

adopted and transplanted to the management of the GW by Australian governments?  

o Adopt best practice models. Successful examples of wetland restoration include 

Finland’s LIFE project, which made a significant contribution to the conservation and 

management of five Natura 2000 sites or SACs. New management plans were created 
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and local stakeholders such as farmers and tourism entrepreneurs were given 

training. Long-term monitoring was also prioritised as were community education and 

awareness raising programmes. This model has already been successfully 

replicated/transplanted elsewhere in Finland.  

 

 

 


